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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting ---Sep 14, 2021 (2pm to 4pm)  

Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Katherine Nordholm, Greg Apke, Alan Ritchey, Josh Hanson 

ODF: Thomas Whittington 

Task Force Members (Rules sub-committee): Kelly Moore, Terry Turner, April Snell, Fred 
Messerle, Ken Bierly, Bill Cunningham 

ODOT: Paul Wirfs, Allen Gillette 

Absent: Zak Toledo, Steve Albertelli 

Members of the public:  Jeremy Austin, Brian Posewitz, Nick Ackerman, Ben Kirsch, Mark 
Rodgers, Rocky Dallum (with possible other attendees joining throughout the online virtual 
meeting). 

Welcome and Introductions  

Nordholm started the meeting at 2:02. She asked the members of the subcommittee to 
introduce themselves. She asked for comments on the meeting minutes from the August 24 
meeting. Bierly stated that the minutes look fine. No other comments were made. The Meeting 
Minutes were accepted. Nordholm explained that this subcommittee meeting is to review the 
draft rules developed as required by House Bill 2298, she stated that the final decision on rules 
language will not be made during this meeting. She explained that the draft rules will be 
reviewed on the December 3, 2021, Fish Passage Task Force meeting and that an updated 
timeline will be posted online. This item should go to the Commission in March 2022  

Summary of Public Comments  

Nordholm provided a PowerPoint covering the public comments, application process, BMP’s 
and frequent public comments and questions. Nordholm also switched back and forth with the 
draft bill with public comments. Bierly stated that OWEB keeps a database for Oregon Plan 
projects. Nordholm stated that ODFW will be using a much simpler database than OWEB. Bierly 
stated that the OWEB database was also designed to capture the range of projects statewide. 
Moore stated that the database was a cooperative effort between OWEB and ODFW research. 
Nordholm stated that the OWEB database could be used as a reference or voluntary reporting. 
The three-week comment period for HB 2298 ended on the last day of August. Nordholm 
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posted the comments online with a summary table. She also shared the changes to draft rules 
with notes on the public comments included.  

Moore stated that if he was a landowner that they might need some more guidance. Moore 
suggested that there would be some way to get at landowners view on having beavers on the 
property. Bierly noticed that there was consistency in the comments that people want an 
application form that is easy to navigate and finish online or a downloadable form without a lot 
of descriptive dialogue. Nordholm stated that she would like the application to be reviewed 
before it is finished. Bierly stated that OWEB has gone to online application forms and they may 
be able to help with that technology. Bierly stated he liked that changes that notify foresters on 
trees that may have economic value. Bierly also stated that Silvies likely is making comments 
about juniper but juniper is not covered by Forest Practices Act and he would keep that 
separate. Moore stated he liked the tree removal changes as well. Cunningham asked if the 
requirement that replanted vegetation be placed and if it will be protected by livestock. 
Cunningham thought these would be stock ponds and how the vegetation would be protected. 
Ritchey stated that there is nothing that would not allow livestock grazing but could wordsmith 
the planting language for some protections.  

Discussion on HN 2298  

Nordholm paused to see if Messerle had any comments before he had to leave at 3:00 pm. 
Messerle asked Nordholm clarify if these projects still have to have a federal permit. Nordholm 
stated they would still need any federally required permits, for example if  listed species are 
present, they would still need a permit. Ritchey stated that there is language that states that 
there may be other permits required. Nordholm addressed Bierly’s comments provided before 
the meeting regarding whether the application method be supplied in rule. Bierly stated that 
OWEB had in rule what an application had to contain. Bierly wanted the application readily 
assessable to the public. Ritchey stated he is not ready to commit to an online application form 
yet not knowing costs and time to implement. Nordholm stated also that they do not yet have 
an idea of how much this program will be used and that a downloadable form at least will be 
available.  

Cunningham stated that he struggles with the definition of an environmental restoration weir. 
Cunningham stated OWRD regulates ponds and these require water right permits and asked 
how backing up water from the weir is not a pond subject to water rights. Nordholm showed 
the definition for an environmental restoration weir in the bill. Nordholm also showed 
comments from OWRD and said that the landowner would need to contact OWRD to make sure 
it doesn’t injure other water rights. The bill also has a requirement that a water right will not be 
required. Cunningham is concerned that this would not have to go through OWRD but will still 
create a pond. Cunningham has concerns with landowners knowing they need to coordinate 
with OWRD. Cunningham asked if the landowner or OWRD will notify OWRD. Nordholm stated 
that the landowner will need to coordinate with OWRD prior to submitting the application to 
ODFW. Nordholm and Ritchey met with the OWRD eastern Oregon manager and he stated that 
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the structure can delay but not store water and he also discussed the photo monitoring. If the 
photo points show a diversion it can be revisited. Moore stated that ODFW is really constrained 
within the language and that an environmental restoration weir is an oxymoron because it 
doesn’t address land use and management upstream. Moore knew this was important to Silvies 
Ranch but how often will this be used. Moore stated in 7 to 15 years you’ll have to report on 
what happened and photo points alone are insufficient. Moore stated that its clear that this is 
for forage increase. Nordholm stated ODFW can’t require restoration or habitat improvement 
within language of the bill but 3rd party monitoring may be possible and could be negotiated 
with the landowner. Bierly stated that it would be wise to have a certification page for OWRD 
describing whether there would/would not be injury and if a water right would be required. 
Bierly agreed with Moore on looking at the whole program’s effectiveness. Nordholm agreed 
with checking with OWRD prior to the ODFW application. Bierly stated that ODFW could work 
with OWRD on the form.  

Snell suggested checking with Racquel Rancier with OWRD regarding water right language. Snell 
appreciates the comments and that she was not involved in the bill and that the way this is 
constructed with narrow guidelines is appropriate. Snell stated that several earlier versions did 
not pass. Snell wanted to leave things flexible and is supportive of the language that was 
presented. Snell stated that if its one application, this effort for an application form is a waste 
of time and suggested waiting to see the demand. Nordholm stated that ODFW will make an 
initial application and look at an online application if the demand supports it. Snell stated that 
Nordholm did a good job of capturing public comments and that this is a new process and if 
there is success it will spark additional conversation. At this point, Snell suggests leaving things 
simple. Moore agreed with Snell’s approach but given the support of this bill in the legislature 
we need to have reporting. Moore said that if there is enough interest and success in the state, 
there may be interest to expand it. Moore stated we will need funding and that should be 
pursued if there is enough interest, possibly working with OWEB or a Policy Option Package. 
Moore suggested that possibly an OSU group could monitor to determine if it will work or not. 
He suggested that monitoring be a recommendation coming out of the task force.  

Cunningham stated that if we don’t have established guidelines for success, how will we get 
there? Cunningham asked if we had a definition of success? Moore agreed that we don’t even 
know what we are looking for besides raising the flood plain. Nordholm asked if they were 
suggesting adding rules that would include benchmarks for success. Ritchey stated that Moore 
has some great suggestions but may not be able to put them in the rules but funds may be 
found to implement additional monitoring. Turner asked if the objective would be part of the 
application process and Nordholm said yes it would be. Turner stated that if the owner had the 
objectives in the application, it could be used. Bierly stated that Moore is asking a broader 
question around what the intention of the weirs are. Bierly also stated that the public benefit 
versus public impacts is important and would support independent monitoring to get to the 
public versus private benefit. Bierly stated that this subject does not relate to the rules 
language but rather to guidance. Turner stated Trout Unlimited was involved in the bill 
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development and the latest version does have review processes in place. Ritchey said the edits 
to the draft rules will go back out for public comments, then to the task force, and then the 
Commission.  

Public Comment Period  

Rocky Dallum appreciated the discussion. Dallum mentioned Section 8 on fish passage, part a 
and b conflict with the intention of house bill 2298. Dallum said he will continue to follow the 
issue. Dallum thanks ODFW and the task force on the efforts on this. Nordholm stated she may 
contact Dallum offline on the fish passage requirements.  

Posewitz appreciated all the detailed consideration of public comments. Posewitz felt the 
comments were given good consideration and they don’t always see that in a public process. 
Posewitz stated in the draft rule 635-412-0045 (2)(g) where it says the proposed project will not 
require a water right under ORS 537. He encourages substituting the language in the draft rules 
regarding water rights because the language in the statute is broader. Posewitz suggested using 
the statutory language and it is consistent with the language in rules that outlines what would 
need to be in the application. Posewitz suggested that mitigation under the waiver standard be 
is consistent with the bill.  

Bierly stated that the OWRD permit language came from OWRD and suggested we follow up 
with them to see if there are other rules or statute that applies. Posewitz stated that people get 
loose with the term water right and OWRD may be ok with it. Snell asked if ODFW could check 
with Racquel Rancier regarding these issues as sometimes regional staff have a different 
viewpoint or language.  

Break (10 Min) at 3:38 

NOA’s – New Issues for Consideration (5 min) 

Cunningham asked when this will go to the task force. Nordholm stated it would be December 
3, 2021 

Meeting Adjourn ~3:50 pm  

The meeting was adjourned at 3:50 but the teams meeting was being held open for the 4:30 
public comment period. No public comments were provided at 4:30 pm.  

 

 


